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EDPS formal comments on the Proposal for a Council Directive laying down rules to
prevent the misuse of shell entities for tax purposes and amending Directive
2011/16/EU

1. Introduction

e On 22 December 2021, the European Commission adopted a Proposal for a Council
Directive laying down rules to prevent the misuse of shell entities for tax purposes and
amending Directive 2011/16/EU (‘the Proposal’)'.

e The objective of the Proposal is to reduce tax revenue loss related to tax avoidance and
tax evasion due to the use of shell entities in the EU% It lays down indicators of
minimum substance for undertakings in Member States and rules regarding the
treatment for tax purposes of those undertakings that do not meet the indicators®. The
Proposal also introduces mandatory automatic exchange of information on
undertakings required to report on indicators of minimum substance*.

e On 29 October 2020, the EDPS issued an Opinion’ related to the Proposal for a Council
Directive amending Directive 2011/16/EU on administrative cooperation in the field of
taxation adopted on 15 July 2020°.

e These comments are provided in reply to the formal request by the Commission of 22
December 2021, pursuant to Article 42(1) of Regulation (EU) 2018/1725 (‘the EUDPR’)".
We limited our comments below to the provisions of the Proposal that are relevant
from a data protection perspective.
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e These formal comments do not preclude any future additional comments by the EDPS,
in particular if further issues are identified or new information becomes available.
Furthermore, these formal comments are without prejudice to any future action that
may be taken by the EDPS in the exercise of his powers pursuant to Article 58 of the
EUDPR.

2. Comments

e The EDPS welcomes recital (21) of the Proposal, specifying that any processing of
personal data carried out within the framework of Council Directive 2011/16/EU should
comply with Regulation 2016/679 (‘the GDPR’)® and with the EUDPR.

e The EDPS also welcomes the confirmation that data processing is set out in Directive
2011/16/EU? solely with the objective of serving matters of taxation and the purposes
of combating tax fraud, tax evasion and tax avoidance, safeguarding tax revenues and
promoting fair taxation.

e The EDPS notes that main elements of the Proposal concern: a determination of the
relevant income of undertakings; identification of undertakings that do not meet
minimum substance for tax purpose; the presumption of minimum substance and the
rebuttal of such presumption; tax treatment for undertakings that do not have
minimum substance for tax purposes. Chapter IV of the Proposal, under Article 13,
amends Directive 2011/16/EU by providing the obligation for competent authorities of
Member States to exchange the information listed under new Article 8ad(4), (5) and (6).

e To facilitate the exchange of information referred to in paragraphs 4, 5 and 6, the
Commission, shall, by means of implementing acts, adopt the practical arrangements
necessary for the implementation of paragraphs 1 to 6 of Article 8ad™. Such practical
arrangements shall include measures to standardise the communication of the
information set out in paragraphs 4, 5 and 6. Article 8ad(9) specifies the applicable
maximum data retention period. Article 8ad(10) specifies that the competent
authorities of each Member State shall be considered to be data controllers and the
Commission shall be considered to be data processor. Finally, Article 8ad(1) specifies
that in the event of an unauthorised disclosure of information referred to in points (a)
- (f) of paragraph 4, Member States may decide to suspend, as a mitigating measure,

8 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation) (OJ L 119, 4.5.2016, p. 1).

® Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and
repealing Directive 77/799/EEC (O] L 64,11.3.2011, p. 1).

10 Article 8ad(7) of the Proposal.



the exchanges of information under this Directive with the Member State where the
unauthorised disclosure occurred.

e In this regard, the EDPS observes that the automatic exchange of information between
competent tax authorities to reduce tax revenue loss referred to in the Proposal builds
on the already existing framework and system for the automated exchange of
information provided by Article 21 of Directive 2011/16/EU.

e The EDPS also welcomes the fact that Article 8ad(10) aims to specify the respective
roles of the competent authorities of each Member State, as controllers, and of the
Commission, as processor. The EDPS also considers that the role of the Commission as
processor appears compatible with the (limited) responsibilities of the Commission as
regulated under Article 8ad of the Proposal. Indeed, in order to qualify as controller the
entity shall actually exert a decisive influence on the purposes and means of the
processing''.

e As regards the competent authorities of the Member States, the EDPS recommends
explicitly clarifying whether these authorities are to be considered as joint controllers
or not. The EDPS recalls that in case of joint controllership the competent authorities
of the Member States shall enter into an agreement pursuant to Article 26 GDPR,
specifying in transparent manner their respective responsibilities for compliance with
their data protection obligations, in particular as regards the exercising of the rights of
the data subject and their respective duties to provide the information.

e The EDPS recalls that there is a need for a legal act binding the Commission (as
processor) to the competent authorities of the Member States (as controllers) pursuant
to Article 28(3) GDPR and Article 29(3) EUDPR. In this regard, the EDPS notes that
Article 25(7) of Directive 2011/16/EU provides that Member States, assisted by the
Commission, shall agree where appropriate a joint data controller agreement, a data
processor — data controller agreement, or models thereof™.

" In this regard, see the EDPB Guidelines 07/2020 on the concepts of controller and processor in the GDPR,
version 2.0 adopted on 7 July 2021, paragraph 30. In the Opinion 6/2020 on the proposal for an amendment of
Council Directive 2011/16/EU relating to administrative cooperation in the field of taxation, dated 28 October
2020, the EDPS invited the Commission to make an assessment as to its decision-making power over the means
used for the processing of the personal data in the central secure interface, in order to exclude a potential implicit
competence as controller or joint controller. See also EDPS Guidelines on the concepts of controller, processor
and joint controllership under Regulation (EU) 2018/1725, of 7 November 2019, at page 7, referring to “the factual
influence that the controller has over the processing operation”.

12 See also recital (32) of Council Directive 2021/514 of 22 March 2021 amending Directive 2011/16/EU on
administrative cooperation in the field of taxation (OJ L 104/1, 25.3.2021).



e Finally, the EDPS observes that according to Article 8ad(7) of the Proposal the
Commissionshall adopt by means of implementing acts the practical arrangements for
the exchange of information referred to under Article 8ad(4)-(6). In this regard, the
EDPS recalls that the Commission must ensure compliance with the provisions on
security of processing under the EUDPR, in particular following the EDPS "Guidelines
on the protection of personal data in IT governance and management of EU
institutions"".

Brussels, 11 February 2022

(e-signed)
Wojciech Rafat WIEWIOROWSKI

13 EDPS Guidelines on the protection of personal data in IT governance and IT management of EU institutions,
23 March 2018.



