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 On 24 November 2020, the EDPS adopted its Revised Decision, i.e. four months 
after the request for review.4  

 
2.  Lack of prior right to be heard:  

In addition, when receiving the EDPS decision on a complaint, under traditional practice, 
this would be the first time that an EUI would be informed of any findings by the EDPS 
of a violation of the EUDPR or any other applicable rules, plus the exercise by the EDPS 
of any corrective powers.5 Also, the admissibility of an EDPS review depends on the 
fulfilment of certain criteria, since in accordance with Article 18 (1) EDPS Rules of 
Procedure the complainant or institution must advance new factual evidence or legal 
arguments. At the same time, it has not been uncommon in the recent review cases that 
the EDPS indeed was made aware of new factual evidence or new legal arguments 
which then led to a reconsideration of the EDPS position. 

This can be problematic in view of Article 41 of the Charter, as interpreted by the CJEU: 

that every person has the right to have his or her affairs handled impartially, fairly and 
within a reasonable time by the institutions and bodies of the European Union. 
Furthermore, the second paragraph of that article provides that the right to good 
administration includes the right of every person to be heard, before any individual 
measure which would affect him or her adversely is taken, the right of every person to 
have access to his or her file, while respecting legitimate expectations as regards 
confidentiality and professional and business secrecy, and the obligation on the part of 
the administration to give reasons for its decisions. This means that the right to be heard 
guarantees every person the opportunity to make known their views effectively during an 
administrative procedure and before the adoption of any decision liable to affect their 
interests adversely.6 Moreover, the consideration of new factual evidence or new legal 
arguments (despite late introduction of facts at the stage of the review request) puts the 
EDPS under considerable pressure first to assess the review request, and then to finalise 
the review within a reasonable period. 

By way of example:  

 On 8 September 2022, the EDPS adopted its Decision in a complaint case against 
the European Union Agency for Law Enforcement Cooperation (Europol).7 

 On 7 October 2022, the EDPS decision was subject of two requests for review, one 
by the complainant and one by Europol. Remarkably, Europol expressed that a  
hearing of Europol prior to issuing the decision could have helped to alleviate the 

                                                           
4 In the Revised Decision, the EDPS upheld the finding of an infringement by the SRB of Article 15 of the 
Regulation, but no longer issued a reprimand. 
5 Differently from the rules in EDPS (own-initiative based) investigations which prescribe the sending of a 
preliminary assessment. The preliminary assessment informs the parties of: 1) all the established facts and 

facts, and any alleged infringements of the EUDPR; and 3) the corrective measures envisaged by the EDPS, in 
light of aggravating or mitigating factors. 
https://edps.europa.eu/system/files/2023-02/2023-01-30-edps investigation-public policy en.pdf  
6 CJEU, judgment of 4 April 2019, OZ v EIB, C-558/17 P, ECLI:EU:C:2019:289, para. 53.  
7 In the Decision, the EDPS found violations of the Europol Regulation, and ordered Europol, in accordance with 

access his personal data, by providing the complainant with the full set of information which he is entitled to 
receive under Article 36(2) of the Europol Regulation, and admonished Europol, in accordance with Article 
43(3)(d) of the 
Europol Regulation. 
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 Option 2: keep the existing review procedure, but slightly modify it by adding an 
internal suspensory effect to a review: an EDPS decision on a complaint should 
not apply (alternative: take effect) before the expiry of the time limit of one month 
for a request of a review. Such a request for review shall suspend the application 
(alternative: effect) of the EDPS decision on a complaint. This suspension aims to 
avoid triggering the two-month deadline for challenging the EDPS decision in the 
CJEU. 

 

2.4.  

Option 1 carries several potential advantages: 

1. No overlap between the EDPS review and an action for annulment: with the  
abolishing of the existing review procedure, there would be no more overlap between 
the EDPS review and an action for annulment, since there would only be one final 
EDPS Decision, against which an action for annulment can be brought. 

2. More clarity and granting the right to be heard: A preliminary assessment by the 
EDPS could provide more clarity and transparency in the decision-making process, 
whilst granting the right to be heard to the affected entity, and/or the complainant 
in line with the requirements of the Charter. This step would allow for thorough 
information of the affected entity of all the established facts and supporting evidence 
that the EDPS will rely on to reach its final decision, including 
assessment of the facts, any alleged infringements of the EUDPR and the corrective 
measures envisaged by the EDPS, in light of aggravating or mitigating factors. The 
affected entity/-ies and the complainant would then be able to make their views 
known to the EDPS prior to the EDPS final decision. This would also be in line with 
the position expressed by the EDPS and the EDPB.9 

3. Opportunity for dialogue and correction: Preliminary assessments open a last 
channel for dialogue between the EDPS and the entity in question. This interaction 
can provide valuable feedback, including on new facts or new legal arguments, 
allowing EUIs to understand the nature of their compliance issues better and 
potentially rectify them before a final decision is made. This aspect is particularly 
beneficial in complex cases where the facts or the application of the law may not be 
straightforward. 

4. Reduced resource burden in the long term: While initially, this approach might 
seem resource-intensive, over time, it could lead to more efficient use of resources. A 
clear, well-reasoned preliminary assessment  as already in place for EDPS 
investigations  could reduce the likelihood of lengthy review requests or legal 
challenges against the EDPS's decisions, ultimately saving time and resources for both 
the EDPS and the affected EUI and/or complainant. 

However, this option likely also entails disadvantages:  

 In order to implement this option, a revision of the EDPS Rules of Procedure is 
necessary.  

                                                           
9 EDPB-EDPS Joint Opinion 01/ 2023 on the Proposal for a Regulation of the European Parliament and of the 
Council laying down additional procedural rules relating to the enforcement of Regulation (EU) 2016/679, 
adopted on 19 September 2023. 
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 The change could be (wrongly) perceived as reducing the rights of complainants, 
despite the specific introduction in the Rules of Procedure of their right to be heard. 

 

Option 2 offers the following advantages: 

1. Legal stability: By continuing to allowing a period for review requests and 
suspending the effect of a decision during this period, it ensures that entities have a 
reasonable opportunity to contest decisions they believe to be unjust or incorrect. 
This provision preserves the rights of the entities involved, allowing them to fully 
present their case and have it reconsidered, with only a minor change of the EDPS 
Rules of Procedure. 

2. Avoiding premature enforcement: Moreover, it avoids the premature enforcement 
of decisions that might later be overturned, thus preventing unnecessary disruption 
or harm to the affected entities involved. This approach strikes a balance between 
effective enforcement and the rights of the entities to a fair review process, thereby 
enhancing the legitimacy and acceptance of EDPS's decisions. 

However, this option likely also entails disadvantages:  

 Adding an internal suspensory effect to the review process could complicate the legal 
landscape, making it more difficult for entities to understand and predict the 
consequences of non-compliance. This complexity could especially be challenging for 
smaller EUI with limited legal resources, or complainants. In addition, it is not entirely 
clear if the suspension would stop the two-month deadline for lodging an action for 
annulments. 

 The introduction of a mandatory suspensory period could lead to delays in the 
enforcement of EDPS decisions. This delay might be particularly problematic in 
cases where immediate action is necessary to prevent ongoing or serious breaches of 
data protection laws. The suspension of the decision's effect could allow non-
compliant practices to continue, potentially causing further harm or data breaches.  

 Also, for individuals affected by a breach of data protection laws, this change could 
mean a longer wait for resolution and redress. The suspensory effect could create 
uncertainty and potentially diminish the sense of justice for those whose data 
protection rights have been violated, as they would have to wait an additional period 
before any remedial action is taken. 

 The requirement for a review and the suspension of decisions place additional strain 
on the resources of the EDPS. Managing and reviewing both review requests as 
well as legal challenges to decisions would still require considerable time, effort, and 
possibly additional staffing, potentially diverting resources from other important 
functions of the unit. 

 Knowing that any request for a review will automatically suspend the implementation 
of a decision, entities might be incentivized to file review requests as a delay tactic, 
even when the grounds for the review are weak or non-existent. This approach could 
lead to an increased number of frivolous or strategic challenges, undermining the 
efficiency of the review process. Also, the knowledge that decisions will not be 
immediately enforceable could reduce their deterrent effect. Entities might be less 
motivated to comply proactively with data protection regulations if they know that 
there will be a delay in the enforcement of any decision against them. 
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 The automatic suspension of decisions could be perceived as undermining the 
authority and credibility of the EDPS. If decisions are regularly suspended and 
subject to review, it might give the impression that EDPS's initial judgments are not 
final or reliable, potentially weakening respect for our role and decisions. 

 

3.  

In light of the arguments above, it is suggested to prefer Option 1: transitioning to a system 
where the EDPS issues preliminary assessments before adopting a final decision in cases of 
finding of an infringement of the Regulation or of any other applicable data protection 
law for which the EDPS is competent, or exercising corrective powers, or imposing an 
administrative fine, or where the EDPS intends to fully dismiss or partially reject a 
complaint in cases within the supervisory competence of the EDPS clearly does away with 
the current overlap between the EDPS review and an action for annulment and grants the 
right to be heard in line with the requirements of the Charter. 

In order to implement this option, a revision of the EDPS Rules of Procedure is necessary. 
A draft for such a Decision is annexed to this note.  

Such a change in the EDPS Rules of Procedure should also be openly and publicly 
communicated to the EUI and future complainants. 

The EDPS Legal Service Function was consulted in accordance with the note on the 
organisation of the Legal Service function signed 13 April 2022. 

 

4.  

It is requested that the Supervisor a) approves the suggested way forward for the issues 
described above and b) adopts the Decision annexed to this note. 
 
 
Thomas ZERDICK 

 
 
 
Annex: Decision of the European Data Protection Supervisor (EDPS) of XX December 2023 
amending the Rules of Procedure of the EDPS of 15 May 2020 
 
 


